Disconnecting from Work and Workplace Privacy


The Employment Standards Act (ESA) was amended in 2021 to mandate that certain workplaces implement policies on “disconnecting from work” and the electronic monitoring of workers.  This article seeks to dispel some of the confusion surrounding those amendments.  

The amendments do not apply to all workplaces. They are not applicable to federally regulated workplaces like banks and airlines. They only apply to provincially regulated workplaces that employ 25 or more employees. 

The amendments recognize that modern technology has created situations where work has extended beyond the traditional physical workplace.  

“Disconnecting from work” is defined as “not engaging in work-related communications, including emails, telephone calls, video calls or the sending or reviewing of other messages, so as to be free from the performance of work.” 

In the media, this was called “the right to disconnect.” That term is misleading because the amendments did not provide workers with the right to refuse work, and the changes did not place new restrictions on an employer’s ability to expect work after regular hours. 

The bottom line is that the amendments gave some workers the right to a transparent policy on expectations for after-hours work. 

Workers should be aware that they have other relevant rights under the ESA.  They have the right to be paid for work performed, minimum wage, overtime, and eating periods. These rights apply even when work is performed away from the workplace. 

A worker experiencing requests for work after regular hours should record the dates, times, and tasks they are performing such work. In most cases, the worker has the right to be compensated for that work. If an employer refuses to compensate the worker, they can file a claim with a court or the Ministry of Labour for outstanding wages.    

The amendments also require that some employers have a policy on electronic monitoring. The policy must state whether the employer is monitoring workers and, if so, a description of how and in what circumstances. The policy must provide an explanation as to what purposes the employer will use the information gathered through electronic monitoring.

The law does not define or explain what would constitute reasonable surveillance and monitoring. Nor does it create any new privacy rights at the workplace. However, workers do have some limited privacy rights under other legislation and the common law. 

A worker should seek legal advice if they believe they are not being compensated for after-hours work or if they believe their employer is invading their privacy through electronic monitoring. 

At CKLC we provide advice and representation to workers about employment law. If your case has merit and your family income is low, then the legal clinic may be able to represent you. If your family income is not low enough to qualify for our services, we will refer you to the private bar.
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